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I. Introduction
This report summarizes major developments in international environmental law during
2005, including developments under relevant bilateral and multilateral agreements and certain developments under national law. It provides highlights from major conferences and
meetings and surveys significant reports and other publications.

*Any views or opinions expressed in this report are those of the authors in their personal capacity and do
not represent the views of their organizations. This report is submitted on behalf of the International Environmental Law Committee by Vice-Chair Joseph W Dellapenna and Chair William L. Thomas. Joe Dellapenna is Professor of Law at Villanova University School of Law, Villanova, Pa. He contributed the report on
international water issues and edited the final report. Bill Thomas is Counsel with Clifford Chance US LLP,
Washington, D.C., where he heads the firm's environmental law practice in the Americas. Wil Burns, contributing on the conservation of migratory animals, is Associate Professor in the International Environmental Policy
Program at University of Redlands, Redlands, Calif. Kyle Danish, contributing on climate change, is a member
of the Washington, D.C., office of Van Ness Feldman PC where his practice focuses on environmental and
energy issues. David R. Downes, contributing on trade and the environment, is Senior Trade Advisor at the
U.S. Department of the Interior in Washington, D.C. Royal Gardner, contributing on the Ramsar Convention,
is Professor of Law and Director, Institute for Biodiversity Law and Policy, Stetson University College of Law,
and served as a member of the U.S. Delegation to Ramsar COP9. Rick Horsch, contributing on the Basel
Convention, is a partner with White and Case LLP in New York, N.Y., and is Chair of the firm's International
Environmental Practice Group. Jane Luxton, contributing on hazardous materials management, is a partner
in the Washington, D.C., office of King and Spalding LLP, where she is a member of the firm's environmental
and Latin America groups. Tom Redick, contributing on biosafety and biodiversity, is with the Global Environmental Ethics Council in Clayton, Mo. Jim Rubin, contributing on international environmental litigation,
is Assistant Chief of the Law & Policy Section of the U.S. Department of Justice, Environment and Natural
Resources Division. Mr. Rubin's work herein is written in his own capacity and does not necessarily reflect the
positions of the U.S. Department of Justice or the U.S. Government.
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General Developments

A. THE BIOSAFETY PROTOCOL ARTICLE 27-LiaILITY

AND REDRESS

The parties to the Biosafety Protocol' met in May 2005 and submitted views on the
elements of a regime setting standards for liability and redress for harm caused through
transboundary movement of living modified organisms. The parties were divided on whether

liability for harm not directly related to loss of protected biodiversity was within the proper
scope of such a regime. The parties did make progress toward a possible text for consideration in 2006.2
B. THE

CONVENTION ON BIOLOGICAL DIVERSITY

The "Group of legal and technical experts on liability and redress in the context of article
14(2)" of the Convention on Biological Diversity' held its first meeting from October 12
to 14, 2005, in Montreal, Canada, without making much progress. 4 The Subsidiary Body
on Scientific, Technical and Technological Advice met twice in 2005 and made various
recommendations, including giving advice on the Millennium Ecosystems Assessment report,5 forming a climate change expert group, and commenting on genetic use restriction
technologies and agricultural biodiversity's role in food security.6 The parties will meet in
March 2006 in Curitiba, Brazil, following the meeting of the parties to the Biosafety
Protocol.

I. Atmosphere and Climate
The Kyoto Protocol to the United Nations Framework Convention on Climate Change7
entered into force on February 16, 2005, establishing legal obligations for thirty-seven
industrialized countries to reduce their collective greenhouse gas (GHG) emissions by 5.2
percent from 1990 levels over the period 2008 to 2012. Thereafter, many governments
accelerated efforts to develop national policies to meet their obligations. International talks
about the future of the climate change regime, however, took place under a cloud of uncertainty, in part because of the reluctance of the United States to commit to mandatory

1. Convei'don on Biological Diversity, Conference of the Parties-COP, Background and Status, http://
www.biodiv.org/convention/cops.asp (last visited Mar. 11, 2006).
2. See Convention on Biological Diversity, Cartagena Protocol on Biodiversity Liability and Redress, http://
www.biodiv.org/biosafety/issues/liability2.aspx(last visited Mar. 11, 2006).
3. Convention on Biological Diversity, http://www.biodiv.org/convention/articles.asp (last visited Mar. 11,
2006).
4. See Convention on Biological Diversity, Meeting Documents, http://www.biodiv.org/doc/meeting.aspx
?mtg = EGLR-01 (lastvisited Mar. 11, 2006).
5. See World Meteorological Organization, Meetings 2003 in which WMO was represented, http://www.
wmo.ch/web/wcp/agm/Meeting%20reports/htnl/mtgrep2003rep.htm(last visited Mar. 10, 2006).
6. See Convention on Biological Diversity, SBSTTA 10 Recommendations, http://www.biodiv.org/recom
mendations/default.aspx?m = sbstta-1 0 (last visited Feb. 27, 2006).
7. Kyoto Protocol to the United Nations Framework Convention on Climate Change, http://unfccc.int/
essential-background/kyoto-protocol/items/1678.php(last visited Feb. 27, 2006).

VOL. 40, NO. 2

BUSINESS REGULATION

199

emissions limits within the Kyoto framework s The first meeting of the parties to the Kyoto
Protocol occurred too late for its outcomes to be reviewed here this year.
To assist its member states in meeting their Kyoto targets, the European Union (EU)
launched an ambitious cap-and-trade program in 2005.' Other countries are also adopting
such programs. 0 The Bush Administration, however, continued to refuse to accede to the
Protocol and continued to emphasize voluntary approaches and funding for technology
development and transfer. The Administration announced an international initiative that
embodies its principles for climate change policy: the Asia-Pacific Partnership for Clean
Development and Climate," including the United States, Australia, China, India, Japan,
and the Republic of Korea. The Partnership is to develop a non-binding compact focused
on voluntary measures, including development and transfer of energy technologies, information sharing, and the establishment of national strategies for improving energy security,
reducing pollution, and addressing the long-term challenge of climate change.
Congress lent some support to the Administration's voluntary, technology-based approach when it passed the Energy Policy Act of 2005. Congress, however, also showed some
signs of veering away from the Bush Administration's voluntary-only approach when the
Senate passed a Resolution that Congress "should enact a comprehensive and effective
national program of mandatory, market-based limits and incentives on emissions of greenhouse gases."

2

Further evidence of a rising sense of impatience in the United States with the Bush
Administration's approach to climate change came when state officials in nine states in the
northeastern United States announced the formation of the Regional Greenhouse Gas
Initiative, with the objective of establishing a cap-and-trade program regulating power plant
carbon dioxide emissions in the member states. 3 And in May 2005, 132 U.S. mayors agreed
to adopt Kyoto-like targets for their cities. 14 Finally, climate change related litigation continued throughout the year.'

8. Dr. Harlan Watson, Senior Climate Negotiator and Special Representative and Alternate Head of the
U.S. Delegation, Montreal, Canada, COP 1 I/MOP1 (Nov. 29, 2005), availableat http://www.state.gov/g/oes/
rls/rm/57449.htm; see also Murray Griffin, Kyoto-plus or Kyoto-plundered?, ENv'm. FIN., November 2005, at
S14.
9. See Council Directive 2003/87/EC, 13 Oct. 2003 (establishing a scheme for greenhouse gas emission
allowance trading within the Community and amending Council Directive 96/61/EC), available at http:/
europa.eu.int/comm/environment/climat/emission/implementation-en.htm; see also European C02 Market
Report, EMISSIONS DAILY (PATrrS), Dec. 16, 2005, at 2; Ricardo P Nogueira & Kyle W. Danish, Breaking New
Ground: The European Union Emissions Trading System, 7 A.B.A. AIR QUALITr. COMM. NEWSL. 47 (July 2004),
available at http://www.abanet.org/environ/committees/airquality/newsletter/archiveslist.htnl.
10. See, e.g., Toshio AritakeJapanApproves Planfor Cutting Emissions,PurcbasingCredits,to Meet Kyoto Targets,
28 BNA INT'L ENv'T REP., May 4, 2005, at 313; Peter Menyasz, CanadianKyoto Implementation Plan Erpected
to Cost More than C$I0 Billion, 28 BNA INrT'L ENV'T REP., Apr. 20, 2005, at 265; Peter Menyasz, CanadaReleases
Proposed Regulationsfor Greenhouse Gas Emissions Trading,28 BNA INrT'L ENv'T REP., Aug. 24, 2005, at 602.
11. Press Release, The White House, Office of the Press Secretary, Washington, D.C., PresidentBush and
the Asia-PacificPartnershipon Clean Development (July 27, 2005), availableat http://www.state.gov/g/oes/rls/fs/
50314.htn.
12. S. Amdt. 866 to H.R. 6 at 5 (defeated motion to table June 22, 2005), availableat http://thomas.loc.gov.
13. For more information on the RGGI, see Regional Greenhouse Gas Initiative Homepage, http://www.
rggi.org (last visited Mar. 11, 2006).
14. See Eli Sanders, Rebuffing Bush, 132 Mayors EmbraceKyoto Rules, N.Y. TIMES, May 14, 2005, at A9.
15. See the text infra at notes 131-35.
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IV. International Hazard Management
A. THE BASEL

CONVENTION ON THE CONTROL OF TRANSBOUNDARY MOVEMENTS OF

HAZARDOUS WASTES AND THEIR

DISPOSAL

Following the Seventh Meeting of the Conference of the Parties to the Basel Convention16 in October 2004,17 the fourth session of the Open-ended Working Group ("OEWG")
of the Basel Convention was held in Geneva, Switzerland from July 4 to 8, 2005.18 The
OEWG drafted decisions on a range of subjects, including the Basel Convention Partnership Program, 9 the abandonment of ships, the drafting of new technical guidelines on
persistent organic pollutants, the Mobile Phone Partnership Initiative, the Basel Protocol
2
on Liability and Compensation, 0 the Joint Working Group ' of the International Labor
Organization, the International Maritime Organization, and the Basel Convention on Ship
Scrapping. The Executive Secretary of the Convention reiterated that the lack of financial
support facing the Convention continues to be a pressing concern. The Eighth Meeting of
the Conference of the Parties to the Basel Convention (COP-8) is scheduled for Nairobi,
Kenya from November 27 to December 1, 2006.22
The governments of Indonesia and Singapore resolved their dispute over the export of
"organic material" or "waste" from Singapore to Indonesia." In May 2005, the Basel Convention participated in the first Conference of the Parties to the Stockholm Convention
on Persistent Organic Pollutants, where governments discussed enhancing the synergies
24
between the Rotterdam, Stockholm, and Basel Conventions. On October 10, 2005, the
Secretary-General of the United Nations announced the entry into force of the amendments to Annexes VIII and IX, which define wastes covered by the Convention. Finally,
the Basel Convention Secretariat participated in the G8 Ministerial Meeting on the 3R
Initiative ("reduce, reuse, recycle") in April 2005, leading in November 2005 to a pro-

16. Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Disposal, 28 I.L.M. 657 (1989), available at http://www.basel.int/text/con-e-rev.pdf.
17. See Summary of the Seventh Conference of the Parties to the Basel Convention, 20 EARTsi NEGOTIATIONS
(IISD) 18 (Nov. 1, 2004), available at http://www.iisd.ca/download/pdf/enb2018e.pdf.

BULL.

18. See Basel Convention, Report of the Open-ended Working Group of the Basel Convention of the
Control of Transboundary Movements of Hazardous Wastes and their Disposal on the work of its fourth
session, UNEP/CHW/OEWG/4/18 (July 13, 2005), http://www.basel.int/meetings/oewg/oewg4/documents/
18e.pdf.
19. Id.
20. Id.
21. Id.
22. See IISD Linkages, Upcoming Meetings, Chemicals Management (IISD), http://www.iisd.ca/upcoming/
linkagesmeetings.asp?id = 4 (last visited Feb. 26, 2006).
23. See Press Release, LJNEP/Basel Convention, PressStatementjointly adoptedby the Republic of Indonesiaand
the Republic of Singapore, Geneva, Switz. (May 13, 2005), available at http://www.roap.unep.org/press/NR05Geneva.htm.
24. See First Meeting of the Conference of the Parties to the Stockholm Convention on Persistent Organic
Pollutants, BASEL CoNvEoerloN BULL. (UNEP/Basel Convention, Geneva, Switz.), July 2005, at 6, availableat
http://www.basel.int/press/bulletingO7O5.pdf.
25. See The Secretary-General, Entry into Force of Amendments to Annexes VIII and IX of the Convention,
Depository Notification Ref. No. C.N.1044.2005.TREATIES-7 (October 10, 2005), available at http://
untreaty.un.org/English/CNs/2005/1001 1100/I 044E.pdf.
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gram in the Asia-Pacific region for the management of E-waste through public-private
26
partnerships.
B.

INTERNATIONAL HAZARD MANAGEMENT

Several international chemicals management programs saw heightened levels of activity
in 2005, relating to persistent organic pollutants (POPs) and to the Strategic Approach to
International Chemicals Management (SAICM).
Two international agreements govern POPs: (1) the Protocol on Persistent Organic Pollutants to the Convention on Long-Range Transboundary Air Pollution (LRTAP POPs),2"
under the United Nations Economic Commission for Europe; and (2) the Stockholm Convention on Persistent Organic Pollutants (Stockholm POPs),'8 ratified by more than 100
countries. LRTAP POPs entered into force in 2003, and Stockholm POPs entered into
force in 2004. Both began with similar lists of POPs, consisting of largely discontinued
pesticides and are now moving to list new chemicals for restriction or elimination, with
some overlaps between the new substances proposed for coverage under the two regimes.
Both agreements follow a dual approach in considering new candidate substances, requiring:
(1) some type of scientific/technical evaluation of persistence, bioaccumulation, and toxicity
characteristics as well as actual or potential transboundary impact, and (2) an assessment of
socio-economic factors. In 2005, the scientific/technical tracks have been active under both
agreements. The socioeconomic assessments typically follow a determination that the scientific criteria for consideration have been met. Critics have objected to the scientific rigor
and transparency of the review process and the lack of procedures for ensuring that nominating dossiers are complete and up-to-date. Steps were taken at the September 2005
LRTAP POPs Working Group meeting to address some of these issues. The review process
is ongoing, with meetings scheduled for December 2005 for LRTAP POPs and January
2006 for Stockholm POPs. The United States has signed both treaties, but ratified neither,
and consequently participates as an observer without voting rights.
SAICM's origins trace to an agreement at the Johannesburg World Summit for Sustainable Development in 2002 that strategic approaches were needed to ensure "by 2020 that
chemicals are used and produced in ways that [minimize] significant adverse effects on
human health and the environment."'2 9 More than 110 governments debated a proposed
text at the Third Preparatory Committee meeting in Vienna, from September 19 to 24,
2005, but important points are still unsettled. Contentious issues include: scope, such as
whether specially regulated chemicals like pharmaceuticals will be covered; choice of hazard
versus risk approaches; inclusion of the precautionary and substitution principles; and fimding for developing countries. Further, difficulties remain in finding an acceptable description of SAICM's voluntary nature. A meeting in November 2005 failed to resolve differ-

26. See Basel Convention E-waste Activities, BASEL CONVENTION BULL. (UNEP/Basel Convention, Geneva,
Switz.), July 2005, at 4, available at http://www.basel.int/press/bulleting0705.pdf.
27. See U.N. Econ. Comm. for Europe, Convention on Long-range Transboundary Air Pollution, htp:!!
www.unece.org/env/lrtapltap-h l.htm (last visited Mar. 11, 2006).
28. See Stockholm Convention on Persistent Organic Pollutants, http://www.pops.int (last visited Mar. 11,
2006).
29. World Summit on Sustainable Development, Plan of Implementation
22 (2002), http://www.
johannesburgsummit.org/html/documents/sununit-docs/2 309_planfinal.htm.
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ences, raising questions as to how a final document can be developed in time for the plenary
session in February 2006.
V. Natural Resource Management and Conservation
A.

THE RAMSAR CONVENTION ON WETLANDS

The Ninth Meeting of the Ramsar Convention Conference of the Parties ("COP9")1°
was held in Kampala, Uganda, from November 8 to 15, 2005.1 Approximately 120 countries, as well as NGOs, attended the event. 2 The parties adopted twenty-five resolutions,
which ranged from the convention's first principles, the criteria for designating a site as a
wetland of international importance, to current environmental threats such as tsunamis,
hurricanes, and avian influenza. COP9 adopted a new criterion for Ramsar site designation.3 A party may now designate a site if it regularly supports 1 percent of the population
of one species or subspecies of wetland-dependent, non-avian animals, expanding on existing criteria related to birds and fish.3 4 COP9 declined to specify that the cultural significance
of a site should be a separate criterion in the designation decision but did encourage parties
to take such values into account if a site otherwise met the ecological criteria."
The Ramsar Convention could conflict with trade agreements. The Convention requires
parties to maintain a Ramsar site's ecological character.3 6 As part of such a plan, a country
might subsidize certain farming or fishing practices to promote traditional cultures or activities." If the subsidies are trade-distorting and a subsequent dispute develops within the

30. Ramsar Convention on Wetlands, Ninth Meeting of the Conference of the Contracting Parties (Nov.
2005), http://www.ramsar.org/index-cop9-e.htm.
31. Uganda was selected in part because of its national wetlands program, which has been described as a
"model in Eastern Africa." Uganda WetlandJewels, THE WORLD CONSERVATION UNION, http://www.iucn.org/
en/news/archive/2001 _2005/press/uganda.pdf(last visited Mar. 11, 2005).
32. Currently, there are 150 contracting parties to the Ramsar Convention. See Ramsar Convention on
Wetlands, http://www.ramsar.org (last visited Mar. 11, 2006)[hereinafter Ramsar Convention].
33. The Ramsar Convention states that "[wiedands should be selected for the List on account of their
international significance in terms of ecology, botany, zoology, limnology or hydrology." Ramsar Convention,
Convention on Wetlands of International Importance especially as Waterfowl Habitat, art. 2.2, July 13, 1994,
http://www.ramsar.org/keycdnv.e.htm. Before COP9, the parties articulated specific designation criteria related to wetland types, species and ecological communities, waterbirds, and fish. See Ramsar Convention, The
Criteria for Identifying Wetlands of International Importance (1999), http://www.ramsar.org/key- criteria.htm.
34. Ramsar Convention, COP9 DR 1 Annex B, Revised Strategic Framework and Guidelines for the future
development of the List of Wetlands of International Importance, Nov. 2005, http://www.ramsar.org/cop9/
cop9_dr01 _annexbe.htm.
35. Ramsar Convention, COP9 Resolution IX.2 1, Taking into account the cultural values of wetlands, Nov.
2005, http://www.ramsar.org/res/key-res-ix-2 l-e.htm.
36. Ramsar Convention, supra note 33, at art. 3.1.
37. There are situations in which subsidizing agricultural activities could be viewed as beneficial for Ramsar
wetlands. Consider, for example, sugar farming in the Everglades Agricultural Area, which is the beneficiary
of federal price supports, and its
impact on Everglades National Park (ENP), a Ramsar site. See Aaron Schwabach, How Free Trade Can Save the Everglades, 14 GEO. INT'L ENrL. L. REv. 301 (2001). Although run-offfrom
the sugar farms has received much blame for degrading water quality in ENP,some commentators point out
that sugar farms result in much less pollution than likely alternatives, such as cattle farms or residential subdivisions. SeeJ. Christopher Hain, Sugar Firms Look to Build on Glades Land, PALM BEACH POST, Oct. 3, 2004,
available at http://www.everglades.org/100304.html.
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World Trade Organization ("WTO") or other trade body, the offending country might
rely on the Ramsar Convention as a justification for the subsidies."
COP9 also discussed its relationship with the Antarctic Treaty System.39 The Ramsar
definition of wetlands could reach certain areas in Antarctica, such as glacial lakes and
depressions on glaciers and ice fields.4 Switzerland submitted a draft resolution that called
on the Ramsar Secretariat to work with the Antarctic Treaty Secretariat to develop a list of
Antarctic areas that correspond with the criteria for designating Ramsar sites, 4' raising
concerns that such a process could encourage countries to take action on territorial claims
on Antarctica. The draft resolution was thereafter withdrawn41
The devastation of the Indian Ocean tsunami and recent hurricanes were the subject of
much discussion at COP9, resulting in a resolution recognizing the impact that extreme
43
events can have on wetlands and the ecosystem services and benefits that they provide.
The resolution called on parties to manage ecosystems "to mitigate the impacts of natural
phenomena such as floods."- The parties also issued a resolution on highly pathogenic
avian influenza ("HPAI") and the potential impacts on wedand and waterbird conservation, 51 calling for an integrated national and international response. The resolution also
emphasized "that attempts to eliminate HPAI in wild bird populations through lethal responses such as culling are not feasible and may exacerbate the problem by causing further
dispersion of infected birds."Iraqi representatives attended COP9 and declared that Iraq would soon become a Ramsar
party.47 They announced that the Hawizeh Marsh would be designated as Iraq's first Ramsar
site. The draining of these marshes arguably was an act of genocide against the Ma'dan
(Marsh Arabs) who traditionally inhabited them. 48The loss of these marshes had ecological

38. Cf. WTO Appellate Body Report, United States-Import Prohibition on Shrimp and Certain Shrimp
Products, WT/DS58/AB/R (Oct. 22, 2001) (finding that an import prohibition related to conserving sea turtles
does not violate trade obligations if applied in the context of a multilateral environmental negotiations).
39. For a general discussion of the Antarctic Treaty regime, see DAVID HUNTERJAMES SALzMAN & DrwOOD
ZAELKE, INTERNATIONAL ENVIRONMENTAL LAW AND POLICY 1048-68 (2d ed. 2002).

40. See Ramsar Convention, supra note 33, art. 1.1 (definition of wetlands); RAmSAR CoNVaNInoN SECRTARIAT, THE RAMsAI CONVENTION MANUAL: A GUIDE TO THE CoNvENTnoN ON WTLNDs, art. 1.2 (3d ed.

2004) ('Wetlands occur everywhere, from the tundra to the tropics."), available at http://www.ramsar.org/lib/
lib_manual2004_e.htm.
41. Ramsar Convention, COP DR 23, Rev. 1, Developing synergies and Mutual Support between the Ramsar Convention on Wetlands and the Antarctic Treaty (Nov. 2005), http://www.ramasar.org/cop9/cop9dr23_e_revl.htm.
42. Ramsar Convention, Ninth Meeting of the Conference of the Contracting Parties, Report of the Conference (Nov. 2005), http://www.ramsar.org/cop9/cop9-confrpt.e.hn.
43. Ramsar Convention, COP Resolution IX.9, The Role of the Ramsar Convention in the Prevention and
Mitigation of Impacts Associated with Natural Phenomena, Including Those Induced or Exacerbated by Human Activities (Nov. 2005), http://www.ramsar.org/res/key-res-ix-09-e.htm.
44. Id., 14.
45. Ramsar Convention, COP Resolution IX.23, Highly Pathogenic Avian Influenza and its Consequences
for Wedand and Waterbird Conservation and Wise Use (Nov. 2005), http://www.ramsar.org/res/keyres
ix_23_e.htm.
46. Id., 17.
47. Dr. Hassan Janabi, Iraqi Ministry of Water Resources, The Marsblandsoflraq:Restorationand Cooperation
(Nov. 10, 2005) (side event sponsored by the governments of Canada and Iraq).
48. See, e.g., Joseph W Dellapenna, The Iraqi Campaign against the Marsh Arabs: Ecocide as Genocide,
THE JURIST (Jan. 31, 2003), http://www.jurist.law.pitt.edu/forum/forumnew92.php.
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impacts stretching north to Siberia and south to central Africa. 49 The draining of the Mesopotamian Marshlands and the destruction of the indigenous Ma'dan culture was one of
the initial charges against Saddam Hussein."°

B.

CONVENTION ON THE CONSERVATION OF MIGRATORY SPECIES OF WILD ANIMALS

The Convention on the Conservation of Migratory Species of Wild Animals (CMS)5'
grew out of a recommendation adopted at the 1972 U.N. Conference on the Human Environment in Stockholm, calling upon nations "to enact international conventions and treaties to protect species inhabiting international waters or those which migrate from one
country to another.52 CMS entered into force in 1979 and currently has ninety-three
parties, who pledge to take measures to protect "wild animals that migrate across or outside
national jurisdictional boundaries."" The eighth conference of the parties to CMS (COP8)
convened in Nairobi, Kenya from November 20 to 25, 2005.
COP8 was one of the most successful meetings ever for CMS, reflecting substantial
progress in addressing issues of agreement assessment, cooperating with other multilateral
environmental treaty regimes, and broadening the scope of species protection. Reflecting
the CMS regime's increasing attention to the integration of its work program with other
multilateral regimes, the participants at COP8 adopted a resolution to facilitate assessment
of the CMS's contribution to the Convention on Biological Diversity's14 (CBD) goal of
achieving a significant reduction in the current rate of biodiversity loss by 2010.1 The
resolution focused on the development of suitable indicators to measure achievement of
the 2010 goal, especially in the context of migratory species trends, as well as other instruments and methods for assessing CMS effectiveness. 6 The decision of the parties also
reflects a salutary recent commitment to move beyond merely assessing treaty effectiveness
purely from the perspective of compliance with treaty provisions to the establishment of
metrics to assess the problem-solving or "ecological effectiveness" of the treaty regimes.
COP8 also passed a resolution calling for increased collaboration with the U.N. Framework
Convention on Climate Change 7 and requesting that the CMS's Scientific Council and

49. See generally THE

IRAQI MARSHLANDS:

A HUMAN

AND ENVIRONMENTAL STUDY

(Emma Nicholson &Peter

Clark eds., 2002).
50. See Chargesfacing Saddam Hussein, BBC NEws (July 1, 2004) available athttp://news.bbc.co.uk/l/hi/
world/middle_.east/3320293.son.
51. Convention on Migratory Species, 19 INT'L LEGAL MATERtALS 15 (1980), availableat http://www.cms.int/
documents/convtxt/cms.convtxt.htm (opened for signature June 23, 1979).
52. Declaration of the United Nations Conference on the Human Environment, U.N. Doc. A/Conf.48/14/
Rev. 1,June 16, 1972. For a concise discussion of the negotiating history of the CMS, see P. VAN HEUNSBERGEN,
INTERNATIONAL LEGAL PROTECTION OF WILD FAUNA

& FLORA 28 (1997).

53. Convention on Migratory Species, supra note 51, Preamble.
54. Convention on Biological Diversity, supra note 3.
55. Convention on Biological Diversity, Strategic Plan for the Convention on Biological Diversity, Dec. VI/
2
26 (2002), availableat http://www.biodiv.org/decisions/default.aspx?m = COP-06&id = 7 00&ig = 0.
56. Convention on Migratory Species, Eighth Meeting of the Conference of the Parties, Assessing the
Contribution of CMS in Achieving the 2010 Biodiversity Target, UNEP/CMS/Res. 8.7 (2005).
57. United Nations Framework Convention on Climate Change, Mar. 21, 1994, http://www.globelaw.com/
Climate/fcc.hnn.
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the parties together establish priorities for assessing climate change impacts and develop
adaptation measures."8
Several other wildlife conservation regimes, including the Convention on International
Trade in Endangered Species59 and the CBD, have emphasized sustainable use as an important tool to conserve biological diversity. Many parties to the CMS, as well as several
NGOs, have expressed concern that sustainable use principles, such as the Addis Ababa
Principles and Guidelines (AAPGs) developed by the CBD, 60 might not take into account
the CMS's objective of restoring migratory species to a favorable status, as well as comprising protection of certain species, most notably cetaceans. 6 I The parties passed a resolution calling on the CMS's Scientific Council to assess the AAPGs' relevance and usefulness for CMS objectives and to meet with other treaty regimes, NGOs, and parties to
62
gather additional information on studies of AAPGs.
COP8 endorsed the FAO-proposed guidelines for reducing sea turtle bycatch and implemented the FAO's International Plan of Action to reduce bycatch of seabirds and sharks
in longline fishing operations. 6' The parties are encouraged to work with regional fisheries
management organizations to reduce bycatch and to allocate funds for study of the issue.The parties also resolved to enhance protection of cetaceans, 6 species in two conventions
under the CMS (the Agreement on the Conservation of Cetaceans of the Black and Mediterranean Seas and Contiguous Areas" and the Agreement on the Conservation of Small
Cetaceans of the Baltic and North Seas6 7). Two new memoranda of understanding were
adopted to conserve West African elephants and Saiga antelope,6s eleven species were added
to Appendix I of the CMS, and sixteen species were added to Appendix 11. 69 Finally, the
triennial budget of the CMS was substantially increased.10

58. Convention on Migratory Species, Eighth Meeting of the Conference of the Parties, Resolution on
Climate Change and Migratory Species, UNEP/CMS Res. 8.13/Rev.2 (2005).
59. Convention on International Trade in Endangered Species, openedfor signature 3Mar. 1973,993 UNTS
243, available at http://www.cites.org/eng/disc/text.shtml.
60. Convention on Migratory Species, Eighth Meeting of the Conference of the Parties, The Addis Ababa
Principles and Guidelines for the Sustainable Use of Biodiversity, UNEP/CMS/Inf. 8.15 (July 11, 2005).
61. Summary of the Eighth Conference of the Parties to the Convention on MigratorySpecies, 18 EARTH NEGOnBULL. (IISD) 27 (Nov. 28, 2005), availableat http://www.iisd.ca/cms/cop8.
62. Convention on Migratory Species, Eighth Meeting of the Conference of the Parties, Resolution on
Sustainable Use, UNEP/CMS Res. 8.1/Rev.1 (2005).
63. Convention on Migratory Species, Eighth Meeting of the Conference of the Parties, Resolution on
Bycatches, UNEP/CMS Res. 8.14/Rev.2 (2005).
64. Id.
65. Convention on Migratory Species, Eighth Meeting of the Conference of the Parties, Resolution on
Adverse Human Induced Impacts on Cetaceans, UNEP/CMS Res. 8.22/Rev.3 (2005).
66. Agreement on the Conservation of Cetaceans of the Black Sea, Mediterranean Sea and Contiguous
ATIONS

Atlantic Area, 36 INT'L LEGAL MATERIALS 777 (1997).
67. Agreement on the Conservation ofSmall Cetaceansof the Baltic and North Seas, reprintedin MARINE MAMMAL
COMMISSION COMPENDIUM OF SELECTED TREATIES, INTERNATIONAL AGREEMENTS,
MENTs

& OTHER RELATED

Docu-

ON MARINE RESOURCES, WILDLIFE AND THE ENVIRONMENT 1612 (1994), available at http://www.

ascobans.org/files/agreementl 992.pdf.
68. Summary of the Eighth Conference of the Partiesto the Convention on MigratorySpecies, supra note 6 1, at 6.
69. Id. at 9.
70. Id. at 11 (approving a budget of US $7,526,698).
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WATER RESOURCES

In a world of growing endemic and acute water shortages,'" and in which water resources
do not conform to political boundaries, international legal disputes over water are numerous
and intense. Global climate change creates further stresses on water resources. Yet predictions of "water wars"" thus far remain unrealized, partly because several institutions are
developing global templates for managing such disputes. The United States has had disputes
pertaining to transboundary waters on both of its borders.
The most important global development is the project of the International Law Commission to draft articles on transboundary groundwater as the first part of a larger project
on shared natural resources." The project, under the leadership of special rapporteur Chusei Yamada of Japan, complements an earlier project on the law of non-navigational uses of
international watercourses that became the basis for a 1997 UN convention. 4 As a complement to that project, still several years away from completion, the FAO's legal staff
collected the relevant international legal instruments on groundwater, publishing the results
7
in 2005. 1
International controversies over water abound, even when there is a treaty or other transboundary water management arrangement that is working well. Thus, a significant dispute
erupted between India and Pakistan over whether a proposed new dam in India will violate
the Indus Waters Treaty.'6 The two nations have been unable to reach an agreement about
the dam, and Pakistan has asked for arbitration by the World Bank. 7 Raymond Lafitte, the
arbitrator appointed by the World Bank, declined to order India to stop work on the dam
pending the outcome of the proceeding. Some in Pakistan are talking in terms of the
inevitability of a "water war" between the two nations.' India is also involved in talks with
Bangladesh over whether India is in compliance with treaty obligations related to their
shared waters.' 9 India and its neighbors form a region that is particularly likely to be impacted by global climate change, with glaciers and snow pack in the Himalayas and other

71. See generally PETER H. GLEICK ET AL., THE WORLD'S WATER 2004-2005: THE BIENNIAL REPORT ON
FRESHWATER RESOURCES (2004). Communities and regions that appear to have more than adequate supplies of

water are now experiencing shortages. See, e.g., David R. Percy, Responding to Water Scarcity in Western Canada,
83 TEX. L. REv. 2091 (2005). In other countries where, viewed as a whole, water is still abundant, large regions
nonetheless are experiencing acute shortages. See, e.g., Antonio Herman Benjamin et al., The Water Giant
Awakes: An Overview of Water Law in Brazil, 83 TEX.L. REv. 2185 (2005). See also Robyn Stein, Water Law in
a Democratic South Africa: A Country Case Study Examining the Introductionof a Public Rights System, 83 TEx. L.
REv. 2167 (2005).
72. See, e.g., AsifJ. Mir, War over Water, THE NATION (Pakistan), June 14, 2005, available at 2005 WLNR
9510702 (predicting a "water war" between India and Pakistan).
73. Report of the International Law Commission, U.N. GAOR 60th Sess. Supp. No. 10, U.N.Doc. A/60/
10 (2005).
74. Convention on the Law of Non-Navigational Uses of International Watercourses, U.N. GAOR 51st
Sess., Agenda Item 144, U.N. Doc.A/51/869 (1997).
75. FOOD & AGRIC. ORG., GROUNDWATER IN INTERNATIONAL LAW: CoMPILATION OF TREATIES AND OTHER
LEGAL INSTEUMENTS (Leg. Study no. 86, Stefano Burchi & Kerstin Mechlem, eds. 2005).
76. Indus Waters Treaty, Sept. 9, 1960, availableat http://www.stimson.org/southasia/?sn = sa20020116300.

77. Pakistan Team V'its BagliharDam, HINDUSTAN TiMES,July 25, 2005, availableat 2005 WLNR 1165343 7.
78. Mir, supra note 72.
79. Indo-BangladeshlointRiver Commission Meetingin Dhakafrom Monday, HINDUSTAN TMES, Sept. 17,2005,
available at 2005 WLNR 14685416.
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northern mountains shrinking dramatically as the regional climate warms.-n The decreasing
glaciers create the specter of enormous shortages in the dry season, even if there is no
change in average annual precipitation.
Water issues also figure in the volatile Middle East, although more dramatic events in
the region overshadow the water issues. A report from the United Nations flagged Israel's
water policies as one of the major problems impeding the peace process between Israel and
the Palestinians. s" One need not subscribe to every detail of the U.N. report to recognize
that there will be no peace in the region unless Israel and its neighboring communities
create mutually acceptable arrangements for managing their shared water resources. s2
When the war in Iraq is resolved, it may finally open the door for comprehensive negotiations over the waters of the Euphrates and Tigris Rivers."3 As mentioned earlier, the Iraqi
government has announced its intention to bring the marshlands in southern Iraq within
the Ramsar Convention.The United States is involved in two disputes over water with Mexico and another two
disputes over water with Canada. What once seemed the more intense and intractable
dispute with Mexico-over Mexico's failure to "deliver" promised amounts of water to the
lower Rio Grande/Rio Bravo for use in Texas, creating a "water debt" of about 1,300,000
acre-feet of wateroS-now seems to have been resolved. The key to resolution was persistent
heavy rains that ended a nearly decade-long drought in the region. As a result, U.S.
Secretary of State Condoleezza Rice successfully negotiated a settlement of the dispute in
2005,87 and the "debt" was fully repaid by the end of the summer.8 8 Complicating this
picture is the claim filed by water users in Texas, on August 27, 2004, invoking the NAFTA
chapter 11 procedures to seek compensation for losses allegedly caused by the Mexican
failure to deliver the promised water. 89
The other dispute with Mexico pertains to the lining of the All-American Canal, which
will vastly reduce seepage losses in transporting water from the Colorado River to the
Imperial Valley to the considerable detriment of groundwater users in Mexico, who are

80. See Himalayan GlaciersMelting Fast: Melting Glaciers in the Himalayas Could Lead to Water Shortagesfor
Hundredsof Millions ofPeople, the Conservation Group 7WF Has Claimed, BBC NEWS, Mar. 14, 2005, available
at http://news.bbc.co.uk/2/hi/science/nature/4346211 .sm.
81. Israel'sLand Confiscations, Home Demolitions, Ecploitation ofNatural Resources Main Causes of Crisisin Occupied Arab Territories,U.S. FED. NEws, Oct. 27, 2005, availableat 2005 WLNR 17451298.
82. See, e.g., Joseph W. Dellapenna, Population and Water in the Middle East: The Challenge and Opportunity
for Law, 7 INT'L J. ENV'T & POLLutrON 72 (1997).
83. See Joseph W. Dellapenna, The Two Rivers and the Lands Between: Mesopotamia and the InternationalLaw
of TransboundaryWaters, 10 BYU J. Pus. L. 213 (1996).
84. See the text supra at notes 40-43.
85. Press Release, U.S. Dep't of State, Water Debt (Mar. 10, 2005) (2005 WLNR 3738045).
86. Will Weissert, Rains Help Mexico Pay Water Debt to U.S., SEA-TLE TMES, Mar. 18, 2005, at Al3,available
at 2005 WLNR 4257921.
87. Press Release, U.S. Dep't of State, United States, Mexico Reach Understandingon Mexican Water Debt (Mar.
10, 2005) (2005 WLNR 3737977).
88. Elizabeth Pierson, Mexico Pays Back Water Debt, VALLEY MORN. STAR (Harlingen, TX), Oct. 1, 2005,
availableat 2005 WLNR 15521938.
89. Bayview IrrigationDist. v. United States, Notice of Intent to Submit a Claim to Arbitration under section
B, chapter 11,of NAFTA (Aug. 27, 2004), availableat http://www.dickinson.edu/departments1aw/policy/Mex
BayviewArb.pdf.
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dependant on that seepage to recharge their aquifers. 9 Environmentalists in the United
States are also concerned about the impact the lining of the canal will have on wetlands in
Mexico, wetlands that probably were created by seepage from the canal.9' In Consio de
Desarrollo Economico de Mexicali v. United States,92 U.S. and Mexican plaintiffs filed a class
action to prevent the lining of the Canal. Motions to dismiss are pending.
On the Canadian border, an intense dispute arose over a plan to drain water from Devils
Lake in North Dakota into the Red River that drains north into Manitoba.9 3 Fear of the
introduction of invasive species into the Red River (and Hudson Bay) basins prompted
Manitoba to litigate against the project in the United States, but to no avail. 94 Also unsuccessful were attempts by the Canadian government to deal with the problem diplomatically,
directly and through the International Joint Commission." On the other side of the border,
North Dakota residents sued Manitoba, claiming that its steps to prevent flooding on their
9 6
side of the border will in turn cause flooding in North Dakota.
Finally, there is an on-going dispute among states of the United States, as well as between
the United States and Canada. A proposed new interstate compact among the Great Lakes
states provoked enough domestic opposition that its terms had to be renegotiated9 7 Local

opposition continues. 9 One question is whether the revision will resolve rather substantial
Canadian concerns about the terms of the agreement. 99

90. See Sandra Dibble, U.S., Mexican Groups Sue Dept. of Interiorover Water, SAN DIEGo UNioN-TIB., July
20, 2005, at B, available at 2005 WLNR 11497442; David Kihara, Lawsuit Challenges CaliforniaCanal Project,
LAS VEGAS SuN, July 20, 2005, at B2, availableat 2005 WLNR 11391487.
91. Sandra Dibble, Wetlands Become a Focus in Debate over CanalLining, SAN DiEco UNION-TRiB., June 6,
2005, at Al, availableat 2005 WLNR 9064715.
92. Consejo de Desarrollo Economico de Mexicali v. United States, CV-S-05-0870-PMP (D. Nev., filed
July 19, 2005).
93. See Michael Byers, CanadaMust Act Quickly to Stop a North DakotaPlan That Threatent to HarmCanadian
Waterways, Says International-LawExpert, GLOBE & MAIL (Toronto, Ont.), Jan. 31, 2005, at Al 3, availableat
2005 WLNR 11919294.
94. The litigation is described in the text infra at notes 125-28.
95. See, e.g., Editorial, Devils Lake Deal Defeatfir Canada,ToRoro STAR, Aug. 15, 2005, at Al8, available
at 2005 WLNR 12814899; John Ibbitson, CanadaMust Swallow Its Devils Lake Mistakes, GLOBE & MAIL (TOronto, Ont.), Aug. 11, 2005, at A15, available at 2005 WLNR 12635957; It's Getting Hard to Be Pal of US.,
KITCHENER Rxc. (Ont.), Aug. 17, 2005, available at 2005 WLNR 12925589; Mia Rabson, Devils Lake Outlet
Opens Today: N.D. Engineers to Flip Switch, Let Water Flow, WINNIPEG FREE PRESS, Aug. 15, 2005, at Al, available
at 2005 WLNR 12817099.
96. Paul Samyn, Peace Front in Water Wars? Province Completes Culvert Installation,WINNIPEG FREE PRESS,
Sept. 28, 2005, at B2, availableat 2005 WLNR 15262870.
97. See John Myers, Great Lakes Governors Unveil Tighter Water Plan: The Revised Planto Regulate GreatLakes
Water ProhibitsMost Diversions, DULUTH NEws TRIB., July 1, 2005. See also Dan Egan, Spigot on Lake Water
May Be Tightened: Great Lakes Governors Are Looking at Tougher Limits on Diversions, MILWAUKE J. SENTINEL,
Feb. 13, 2005, at 1, availableat 2005 VLNR 2098632; Gerry Rising, The Straw That Could Sip the GreatLakes
Dry, BUFFALO NEWS, May 1, 2005, at H6, available at 2005 WVLNR 6898780.
98. See, e.g., Felicity Barringer, Growth Stirs a Battle to Draw More Waterfromt the Great Lakes, N.Y. TIMES,
Aug. 12, 2005, at AI2, availableat 2005 WTLNR 12696809; Editorial, Water Compact: Try Again; Revised MultiState Agreement Needs More Changes,Shows Need for Michigan Water Laws, GRAND RAPIDS PRESS, Sept. 19, 2005,
at A8, available at 2005 WLNR 14809303; Deb Price, Thirsty States May Covet Great Lakes' Water, DETROIT
NEWS, Aug. 14, 2005, at 13.
99. See, e.g., Adele Hurley & Andrew Nikiforuk, Don't Drain on Our Parade: Water Stress in the Missouri,
Mississippi,and ColoradoRiver Basins Will Affect Every Single Person LivingAround the GreatLakes, GLOBE &MAIL
(Toronto, Ont.), July 29, 2005, at Al 7, availableat 2005 WLNR 11973476.
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VI. The International Economy and the Environment
A.

TRADE AND ENVIRONMENT GENERALLY

The focus of negotiations in the WTO Committee on Trade and Environment under
the Doha Development Agenda'00 shifted toward liberalization of trade in environmental
goods and services l"" (with members tabling numerous proposals) and away from aspects
of the relationship between the WTO and multilateral environmental agreements, 02 which
were extensively discussed in 2002-04. The Doha negotiations also include discussion of
fisheries subsidies, 03 in which a number of WTO Members propose to reduce fishing
subsidies in order to reduce trade distortions while helping the environment. 4 The W'TO
panel hearing the dispute between the United States and the EU over beef hormones
opened the meetings between the parties to the public (at the request of the disputants) for
the first time in WTO dispute settlement history 05
The United States continues to negotiate and enter into free trade agreements (FTAs)
that include provisions on the environment as well as parallel understandings on environmental cooperation. Negotiations on an FTA with Oman concluded in October, and the
conclusion of negotiations with Peru was announced in December.'°6 The Central AmericaDominican Republic-United States Free Trade Agreement (CAFTA)I 7 was approved by
the legislatures of all signatories except Costa Rica.10 As of the end of 2005, negotiations
on FTAs continued with Colombia, Ecuador, Thailand, and the United Arab Emirates.
Both the Oman FTA and the CAFTA include a chapter on the environment similar to
those found in other recent FTAs with Morocco, Singapore, and Chile.'- Several elements

100. World Trade Organization, Ministerial Declaration of 14 November 2001,913 1,WT/MIN(01)//DEC/
1, 41 I.L.M. 746(2002), available at http://www.wto.org/english/thewto-e/minist-e/nin0l-e/mindecl-e.htn.
101. Id. 31(iii).
102. Id. 1331(i), (ii).
103. Id. 28.
104. A partial description of the negotiations concerning fishing subsidies is found in WTO Committee on
Trade and Environment, Environment-RelatedIssues in the Negotiationson WIO Rules: Update by the Rules Division,
WT/CTE/GEN/10/Suppl. 1 (Oct. 5, 2005), available at http://docsonline.wto.org/DDFDocuments/t/WT/
CTE/GEN10S1 .doc.
105. See Communication from the Chairman of the Panels, UnitedStates-ContinuedSuspension ofObligations
in the EC-HormonesDispute, WT/DS320/8 (Aug. 2, 2005), availableat http://www.wto.org/english/tratop-e/
dispu_e/ds320-21-8_e.pdf; Press Release, Office of the United States Trade Representative [USTR], Statement
of Spokesperson Neena Moojani Regarding WTO Panel in Hormones Dispute to Open Meetings to Public (Aug. 3,
2005), available at http://www.ustr.gov/Document-Library/Spokesperson-Statements/Statement-of-Spokes
person-Neena-Moojani-regarding-WTVO-Panel-in-Hrmones-Dispute-t-Open-Meetings-tPublic.honl.
106. Press Release, USTR, United States and Peru Conclude Free Trade Agreement: Negotiations with Colombia,
Ecuadorto Continue Early Next Year (Dec. 7, 2005), available at http://www.ustr.gov/assets/Document-Library/
Press-_Releases/2005/December/assetuploadfile744_85 18.pdf.
107. Central American-Dominican Rep.-United States Free Trade Agreement, Aug. 5, 2004, available at
http://www.ustr.gov/Trade-Agreements/Bilateral/CAFTA/CAFIA-DR-Final-Texts/Section-Index.htnl
[hereinafter CAFTA].
108. USTR, 2006 Trade Policy Agenda and 2005 Annual Report at 119 (2006), available at http://ustr.gov/
Document_ Library/ReportsPublications/2006/2006_ Trade _PolicyAgenda/SectionIndex.htmil.
109. CAFTA, supra note 107; Oman Free Trade Agreement, January 19, 2006, available at http://www.
ustr.gov/Trade-Agreements/Bilateral/Oman-FTA/Final-Text/Section-Index.htnl[hereinafter Oman FTA].
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in these chapters are based on provisions of NAFTA and the environmental agreement that
accompanied it, the North American Agreement on Environmental Cooperation (NAAEC),
including provisions on high levels of environmental protection, non-derogation from environmental laws, and domestic legal procedures and remedies. l The sole obligation subject to binding dispute settlement provides that a party "shall not fail to effectively enforce
its environmental laws" as defined in the chapter."' These chapters also contain commitments that call on parties to encourage, "as appropriate," incentives and voluntary mechanisms
for environmental protection, such as market-based mechanisms. 1 2 The environmental
chapters include varying provisions for joint institutions" 3 and public participation." 4 Arrangements for environmental cooperation accompanying the FTAs also vary in their forwith Peru
mality and legally binding character."' The environmental chapter of the FTA
' 6
is distinguished by the inclusion of provisions concerning biological diversity.
The United States continued to review potential environmental effects of FTAs, consistent with a 1999 Executive Order and the Trade Promotion Authority Act." 7 Interim reviews were published for proposed FTAs with three Andean countries, Oman, the United
Arab Emirates, and Thailand, and a final review was published for CAFTA." s More "sustainability impact assessments" commissioned by the European Commission were published, including assessments of proposed WTO multilateral negotiations" 9 and draft re-

110. See, e.g., CAFTA, supra note 107, arts. 17.1, 17.2.2, 17.3; Oman FTA, supra note 109, arts. 17.1, 17.2.2,
17.3.
111. See CAFTA, supra note 107, art. 17.2.1; Oman FTA, supra note 109, art. 17.2.1.
112. See CAFTA, supra note 107, art. 17.4; Oman FTA, supra note 109, art. 17.4.
113. Compare Oman FTA, supra note 109, art. 17.5 (providing that the bilateral joint Committee established
to review implementation of the agreement may create a subcommittee on environmental affairs), with CAFTA,
supra note 107, art. 17.5 (establishing a permanent Environmental Affairs Council to meet annually to discuss
implementation of the Environment Chapter).
114. Compare Oman FTA, supra note 109, Art. 17.6 (requiring each Party to maintain or develop procedures
for "dialogue" with the public, including consultation with a national advisory committee), with CAFTA, supra
note 107, art. 17.6 to 17.8 (establishing an international office that may receive, and in certain circumstances
publish, "factual records" concerning citizen submissions alleging that a Party has failed to enforce its environmental law).
115. Compare Memorandum of Understanding on Environmental Cooperation between the United States
of America and the Sultanate of Oman, available at http://www.ustr.gov/assetsiTrade-Agreements/Bilateral/
Oman-_FTA/DraftText/asset-upload- file519_ 8209.pdf (non-legally-binding document that announces formation of a Joint Forum to meet as appropriate), witb Agreement among Costa Rica, the Dominican Republic,
El Salvador, Guatemala, Honduras, Nicaragua, and the United States of America on Environmental Cooperation, signed Feb. 18, 2005, available at http://www.state.gov/g/oes/rls/or/42423.hs (legally bindingagreement
providing for the parties to meet annually).
116. United States-Peru Trade Promotion Agreement, art. 18.8, available at http://www.ustr.gov/assets/
TradeAgreements/Bilateral/PeruTPA/FinalTexts/asset_ upload_ file852_ 8712.pdf.
117. See Exec. Order No. 13141, 64 Fed. Reg. 63169 (Nov. 16, 1999); Trade Promotion Authority Act
§ 2102(c)(4), 19 U.S.C. §3802(c)(4) (2004).
118. See USTR, Environmental Reviews in FTAs, http://www.ustr.gov/Trade-Sectors/Environment/
Environmental-Reviews/SectionIndex.htnl(last viewed Mar. 13, 2006).
119. See University of Manchester Impact Assessment Research Centre, Sustainability Impact Assessment of
Proposed WTO Multilateral Trade Negotiations, June 21, 2005, http://www.sia-trade.org/wto/final%20report
%20page.shtnl.
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ports on the proposed Euro-Mediterranean Free-Trade Area. 20 Canada continued to review
potential environmental effects of trade and investment agreements. 2'
In August, a NAFTA arbitration tribunal issued a final award rejecting a US $970 million
claim by the Canadian firm, Methanex, against the United States, which challenged a California ban on a gasoline additive for which Methanex made a feedstock as a violation of the
investment provisions of NAFTA. 2 The tribunal ruled that it lacked jurisdiction because
the California action did not "relate to" Methanex's investment within the terms of NAFTA
article 1101.123 Nevertheless, the tribunal exhaustively analyzed and rejected Methanex's
claims, which included alleged violations of NAFTA articles 1102, 1105, and 1110 (national
treatment, minimum standard of treatment and expropriation). The panel ordered Meth24
anex to pay more than US $4 million to the United States for fees and costs.'
The process of enlargement of the EU continued to involve the harmonization of environmental standards and consideration of cross-border environmental effects)' The
Treaty Establishing the Energy Community, signed in October by EU members and nine
States and territories of Southeastern Europe, seeks to enhance integration of electricity and
natural gas markets, encourage use of renewable energy, and develop a common regulatory
26
framework, including adherence to certain energy-related EU environmental standards.1
B.

CARTAGENA PROTOCOL ON BIOSAFETY-THE DEADLOCK ON

COMMODITIEs DOCUMENTATION

The parties to the 2003 Cartagena Protocol on Biosafety (Biosafety Protocol), an agreement governing environmental releases of biotech crops and other living modified organisms (LMOs), 21 met in Montreal from May 30 to June 3, 2005,128 to resolve, among other

things, the documentation required for traces of biotech crops (LMOs) that commodities
shipments might contain upon arrival in a party nation. The parties have been deadlocked
on this issue since 1999. No consensus could be reached in Montreal. The negotiations will
resume at the third meeting of the parties on March 13, 2006, in Curitiba, Brazil. Until
the nonparties negotiate bilateral and multilateral deals, the grain shipping and agricultural

120. See, e.g., University of Manchester Impact Assessment Research Centre, Environmental Conditions in
MediterraneanPartnerCountries: FirstReport on Phase 2 of the SIA-EMFTA Project:Baseline Scenario:Consultation
Draft (June 2005), available at http://www.sia-trade.org/emfta/en/BaselineReportPhaseTwo.pdf"
12 1. See International Trade Canada, It's Your Turn: Consulting Canadians: Regional and Bilateral Initiatives, http://www.dfait-maeci.gc.ca/tna-nac/IYT/consult-regbil-en.asp(ast viewed Mar. 13, 2006).
122. Methanex v. United States, 2005 WL 1950817, availabkathttp://www.state.gov/documents/organization/
51052.pdf.
123. Id. at Part IV, T 22.
124. Id. at Part IV,
12-13.
125. See, e.g., European Commission, Comprehensive Monitoring Report on the State of Preparednessfor EU
Membership ofBulgariaand Romania, COM (2005) 534 (Oct. 25, 2005), availableat http://europa.eu.int/comm/
enlargement/report_ 2005/pdf/COM534_SUMMARYPAPER_ COLLEGE.pdf.
126. Treaty Establishing the Energy Community, art. 2, 3(a), 16 & 20, Oct. 25, 2005, available at http://
www.seerecon.org/infrastructure/sectors/energy/document/Treatyenergy.pdf.
127. Convention on Biological Diversity, Cartagena Protocol on Biosafety, 29Jan 2000, U.N. Doc. UNEP/
CBD/ExCOP/1/3 (June 29, 2000), available at http://www.biodiv.org/biosafety/protocol.asp [hereinafter Biosafety Protocol].
128. Convention on Biological Diversity, Report of the Second Meeting of the Conference of the Parties
to the Convention on Biological Diversity Serving as the Meeting of the Parties to the Cartagena Protocol on
Biosafety, June 6, 2005, available at http://biodiv.org/doc/meetings/bs/mop-02/official/mop-02-15-en.doc.
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biotech industries are bracing for a potential economic impact that could be disruptive to
trade flows (e.g., billions of dollars in annual trade disruption for U.S. products alone).
The WTO has yet to define the level of scientific evidence required to justify a "precautionary approach" to biotech crops, but the United States, Canada, and Argentina have
served notice that they will challenge the EU's invocation of the precautionary approach
language in the Biosafety Protocol. 12 9 In preparation for the Doha Round of trade talks in
December 2005 in Hong Kong, China hosted a WTO Informal Ministerial Meeting that
discussed biotech issues as well as BSE-related beef bans and other agricultural trade issues.
China ratified the Cartagena Protocol on Biosafety on August 6, 2005.130
VII. Recent International Environmental Litigation
This section provides an impressionistic view of selected U.S. cases filed, appealed, or
decided in 2005 that are relevant to international environmental law. It is not an exhaustive
or comprehensive overview of all relevant case law developments.
A.

EXTRATERRITORIAL APPLICATION OF LAWS

The issue of whether U.S. domestic laws apply to actions or impacts beyond U.S. borders
arose both directly and indirectly in a number of contexts, including under CERLCA,
NEPA, and other statutes, with no clearly consistent pattern of resolution.
The Ninth Circuit in Arc Ecology v. United States Department of the Air Force' affirmed
a lower court dismissal of a CERCLA claim by plaintiffs concerning alleged U.S. contamination at Clark Air Force Base and Subic Naval Base in the Philippines. Applying the
general statutory presumption against extraterritorial application of U.S. law,132 the court
found nothing in CERLCA or its legislative history that suggested Congress intended for
CERCLA to apply to contaminated sites located in a foreign country. The court saw no
conflict between its ruling and international law.
In Pakootas v. Teck Cominco Metals, Ltd., " a district court held that CERCLA could be
applied to contamination of the Upper Columbia River and Lake Roosevelt in the United

129. See World Trade Organization, European Communities-MeasuresAffecting the Approval and Marketing
of Biotech Products: Request for the Establisbment of a Panel by the United States, WT/DS291/23 (Aug. 8, 2003),
available at 2003 WL 31910686; see also Aaron Ostovsky, The European Commission's Regulationsfir Genetically
Modified Organismsand the CurrentWTO Dispute-HumanHealth or EnvironmentalMeasures? Why the Deliberate
Release Directive is More Appropriately Adjudicated in the WTO Under the TBT Agreement, 15 COLO. J. INT'L
ENroi. L. & PoL'Y 209 (2004) (stating that E.U. measures do not violate SPS or TBT Agreements because
international standards [the precautionary approach] were imposed by the Biosafety Protocol); 4f Terence P.
Stewart and David S. Johanson, A Nexus of Trade and the Environment: The Relationship Between the Cartagena
Protocol on Biosafety and the SPS Agreement of the World Trade Organization, 14 CoLo. J. INT'L. ENVrL. L. &
POL'Y 1 (2003) (stating that the U.S. position on SPS and the ineffective preamble in the Biosafety Protocol
with "precautionary approach" and contrasting the positions of parties to the Biosafety Protocol).
130. Cartagena Protocol on Biosafety, Biosafety Protocol Ratification List, available athttp://www.biodiv.
org/biosafety/signinglist.asp; see also China Ratifies Biosafety Protocol, Xinhua News Agency (May 20, 2005),
availableat http://www.china.org.cn/english/2005/May/129371.htm.
131. Arc Ecology v. U.S. Dep't of the Air Force, 411 F3d 1092 (9th Cir. 2005).
132. Id.
133. Pakootas v. Teck Cominco Metals, Ltd., No. CV-04-256-AAM, 2004 WL 2578982 (E.D. Wash. Nov.
8, 2004). This is the same facility that gave rise to the seminal Trail Smelter cases. Trail Smelter Arbitral
Tribunal Decisions (Can. v. U.S.), 3 R.I.A.A. 1911 (1938); 3 R.IA.A. 1938 (1941).
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States, arising from certain mining activities taking place in Canada. The court held that
the presumption against extraterritoriality did not apply when conduct in a foreign country
produces adverse effects in the United States. The matter was certified for interlocutory
appeal, and appeal was allowed on February 14, 2005.134 The parties filed their merits briefs,
joined by a large number of amici on both sides. Appellants and their amici generally argue
that the court erred in finding CERCLA could apply extraterritorially to a Canadian company for conduct in Canada. Appellees and their amici contend that this is not a case of
extraterritorial application but rather simply a matter of applying U.S. law to harm arising
in the United States, even though the conduct leading to the contamination took place in
Canada. The case is awaiting decision after oral arguments on December 5, 2005.
In Basel Action Network v. MARAD, 33 plaintiffs invoked NEPA and other grounds to
challenge the Maritime Administration's (MARAD) decision to tow decommissioned military vessels (the so-called "ghost fleet") to the United Kingdom for dismantling. In dismissing the plaintiffs' complaint, the court found that MARAD complied with its domestic
NEPA obligations, explicitly rejecting the application of NEPA to the high seas. The court
also dismissed allegations under the Toxic Substances Control Act for notice defects and
found Resource Conservation and Recovery Act claims not to be ripe.
In Manitoba v. Norton,13 6 extraterritoriality did not specifically factor into the court's
decision to enjoin construction of a water project that would move water from the Missouri
Basin to the Hudson Bay Basin. The court granted Manitoba's partial summary judgment
on its NEPA claims regarding a failure to consider impacts in the United States, but the
court did not address potential impacts in Canada because Manitoba's claim could be resolved based only on potential impacts in the United States. Plaintiffs argued that the NEPA
violation in the United States injured them in Canada by allowing invasive species into the
Hudson Bay watershed, including territory in Manitoba. In 2003, the court upheld Manitoba's ability to invoke NEPA for potential injury originating in the United States that
would inevitably flow into Canada.' 37 On a related issue, the court rejected the U.S. claim
that the case raised a political question due to the existence of a treaty governing the allocation of water between the United States and Canada. In other challenges to a U.S.
water project in 2005, citizen groups and Manitoba unsuccessfully challenged, in People to
Save the Sheyenne River, Inc. v. North Dakota Dep't of Health38 and Peterson Coulee Outlet
Ass'n v. North Dakota Dep't of Health, 39 a North Dakota water pollution permit that would
allow operation of an outlet and discharge of water from Devils Lake into the Sheyenne
River, where it would eventually flow into Canada.
In Border Power Plant Working Group v. DOE, 140 plaintiffs challenged an environmental
assessment for the granting of presidential permits and rights-of-way over federal land for
construction of power lines at the international border between the United States and

134. Pakootas, 2004 WL 2578982 at *17.
135. Basel Action Network v. Maritime Admin., 370 E Supp. 2d 57 (D.D.C. 2005).
136. Manitoba v. Norton, 398 ESupp.2d 41 (D.D.C. 2005). The context of this and related litigation is
discussed in the text supra at notes 85-88.
137. Id.
138. People to Save the Cheyenne River, Inc. v. N.D. Dep't of Health, 697 N.W2d 319 (N.D. 2005).
139. Peterson Coulee Outlet Ass'n v. N.D. Dep't of Health, 697 N.W2d 319 (N.D. 2005).
140. Border Power Plant Working Group v. DOE, 260 ESupp.2d 997 (S.D. Cal. 2003) (amended complaint
filed on August 19, 2005).
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Mexico. In an earlier opinion, the court found that DOE was required to analyze the
indirect effects of power-plant turbines in Mexico, which would generate power for export
to the United States along the transmission lines. The court upheld the assessment's analysis
of some air pollutants, as well as the analysis of effects on public health, but found that the
assessment violated NEPA by failing to analyze or disclose whether the effects of carbon
dioxide, a greenhouse gas, would be significant. The court also found the assessment to be
inadequate on a number of other grounds. In a subsequent order on remedies issued on
July 8, 2003, the court refused to set aside the permits or to enjoin the transmission of
electricity over the power lines while the agencies revised their NEPA analysis. The court
retained jurisdiction during the remand to ensure compliance with NEPA. The agencies
then prepared a new environmental impact statement, issued records of decisions, and began
to assemble the administrative records. Plaintiffs filed an amended complaint based on the
new records of decision and EIS on August 19, 2005, and the matter is now in litigation.
In Okinawa Dugong v. Rumsfrld, 41 the court allowed a claim to proceed alleging that the
Defense Department failed to comply with the requirements of the National Historic Preservation Act in planning to replace a Marine Corps Air Station in Japan by taking an action
that allegedly would harm the native dugong (also known as the sea cow). The plaintiffs
alleged that the dugong was "property" under the Act, protected for cultural and historical
reasons by Japan. The court expressly found that the Act could apply in Japan, distinguishing the issue from the foreign application of NEPA, which it noted remained an open
question in the courts.
B.

SUBsTANTIvE EN VIRONMNTAL ISSUES

In Massachusetts v. EPA, 42 several states, local governments, and environmental groups
challenged the EPA's denial of a rulemaking petition that asked the EPA to regulate mobile
source greenhouse gas emissions under the Clean Air Act. In a decision on July 15, 2005,
the court denied the petitions on grounds that the EPA appropriately exercised its discretion, in light of scientific uncertainty and policy considerations, not to regulate such emissions. Judge Sentelle concurred in the judgment, adding his view that the petitioners' concerns about global climate change were too generalized to support article III standing.
Judge Tatel filed a lengthy dissent, agreeing with the petitioners that the EPA has the requisite
regulatory authority under the Act and contending that the EPA had not adequately explained its policy rationale for denial of the petition. Maine, Massachusetts, New Mexico,
Oregon, Rhode Island, Washington, and the District of Columbia filed a petition for panel
and en banc rehearing on August 29, 2005. That petition was denied on December 2, 2005.
In Connecticut v. American Electric Power,143 Connecticut, New York, California, Iowa,
New Jersey, Rhode Island, Vermont, and Wisconsin, as well as the City of New York, filed
suit against six utilities, alleging that the Defendants' emissions of CO, had exacerbated
global warming, thus injuring the states and their citizens. Plaintiffs sought relief under the
federal common law of public nuisance or, in the alternative, under state law of public
nuisance, and asked for an injunction requiring the defendants to cap and reduce their

141. Dugong v. Rumsfeld, 2005 VVL 522106 (N.D. Cal. 2005).
142. Massachusetts v. EPA, 415 E3d 50 (D.C. Cir. 2005).
143. Connecticut v. Am. Elec. Power, 406 ESupp.2d 265 (S.D.N.Y. 2005).
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emissions of CO 2 "by a specified percentage each year for at least a decade."' 44 The court
dismissed the lawsuit as presenting a political question.
In Friendsof the Earth v. Watson, 145 the court allowed a NEPA challenge to proceed against
the Overseas Private Investment Corporation (OPIC) and the Export-Import Bank of the
United States for their failure for to consider effects of climate change upon the United
States and the global commons resulting from "fossil fuel projects" involving investment
or exports supported by them. The court found that plaintiffs established standing through
the alleged nexus between the agencies' financial transactions and the actual emissions by
fossil fuel end-users; plaintiffs challenged a final agency action; OPIC organic statute did
not preclude judicial review; and OPIC's environmental procedures did not displace NEPA.
In Central Valley Chrysler-Jeepv. Witherspoon,'- car dealers and manufacturers challenged
a California law and regulation that together impose limits on automobile emissions of
carbon dioxide beginning in the 2009 model year. The plaintiffs contend that the attempt
by California to regulate CO 2 emissions is preempted by the Clean Air Act and the Energy
Policy and Conservation Act. The defendant, the Executive Officer of the California Air
Resources Board, has moved to dismiss the amended complaint on numerous grounds,
and that the California district court
including that the challenged regulation is not yet final
147
should wait for the decision in Massachusettsv. EPA.
C.

TREATY IsSUES IN U.S. COURTS

In NRDC v. EPA,' 4" petitioners challenged the EPA's decision to grant critical use exemptions for methyl bromide, a chemical regulated by the Montreal Protocol on Substances
that Deplete the Ozone Layer' 49 and implemented domestically through the Clean Air
Act.'5 0 Methyl bromide production and importation are prohibited after 2004, except that
the parties to the treaty can decide to permit production and importation to satisfy critical
uses. The EPA issued a final rule in 2004, establishing a list of critical uses for 2005 and
the amount of chemical that could be supplied from existing stockpiles and new production
to meet those critical uses. Petitioners argued that the regulations allowed the use of existing
stocks for non-critical purposes and for the production and importation ofnearly seventeen
million pounds of new chemical in 2005. The United States argued the EPA rule was
reasonable, lawful, and fully complied with the Montreal Protocol. The court denied petitioners' motion for an emergency stay of the new rule. The case was argued in October
2005 and awaits decision.
In Earth Island v. Evans,'' the United States appealed a lower court ruling that struck

down a finding by the Department of Commerce that the encirclement of dolphins with
purse seine nets is not having a significant adverse impact on deleted dolphin stocks in the
Eastern Tropical Pacific. A finding on the impact of this tuna fishing technique was required

144. Id. at 270.
145. Friends of the Earth v. Watson, 2005 WL 2035596 (N.D. Cal. 2005).
146. Cent. Valley Chrysler-Jeep v. Witherspoon, 2005 WL 2709508 (E.D. Cal. 2005).
147. See Massachusetts415 F.3d at 50 and accompanying text.
148. Brief for NRDC, NRDC v. EPA, 2005 WL 1666942 (D.C. Cir. 2004) (No. 04-1438).
149. U.N. Environmental Program, The Montreal Protocol on Substances that Deplete the Ozone Layer,
available at http://www.hq.unep.org/ozone/Montreal-Protocol/Montreal-Protocol2000.shtnl.
150. 42 U.S.C.A. § 7401 (1977).
151. Earth Island Inst. v. Evans, 136 Fed. App'x 34 (9th Cir. 2005).
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by the International Dolphin Consumer Protection Act, which was passed in large part to
allow the United States to meet obligations under a multinational fisheries agreement. The
matter has raised great interest among the countries participating in the agreement.'52 In
striking down the Commerce Department finding, the lower court held, among other
things, that the finding had been improperly influenced by the alleged consideration of
international policy and trade concerns.' The United States is now appealing that and
other findings by the district court.
D. NAFTA
The arbitral award in Methanex v. United States'14 is described elsewhere in this report.'
Several other NAFfA claims are pending against the United States, including another
action related to the environment and natural resources, where the Canadian owner of
unpatented mining claims in California has alleged that the U.S. Department of the Interior
through a series of regulatory acand California violated NAFTA's investment provisions
56
tions directed against its proposed gold mine.

152. Id. The Mexican and Venezuelan tuna fishing associations sought but were denied intervention as
defendants in the district court action, and unsuccessfully appealed the denial of intervention to the Ninth
Circuit.
153. Earth Island Inst. v. Evans, 2004 WL 1774221 (N.D. Cal. 2004).
154. Methanex, 2005 WL 1950817.
155. See supra notes 122-24 and accompanying text.
156. Glamis Gold Ltd. v. United States, Notice of Arbitration (December 10, 2003), available at http://
www.state.gov/s/l/c10986.htin.
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